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raad npon the government has o long — i nor venes
able = history. An ol quoted Senate investigatory com
mittee convened in the wake of the Civil War famously

observed:

Through haste, carclessness, or criminal collusion, the
[Government| aceepred almose every offer and paid
almost any price ... regardless of characier, quality, or
quantity. ... For sugar, it often got sand; for coftee, rve:
for leather, something no berter than brown paper; for
sound horses and mules, spavined beasts and dying
donkeys; and for serviceable muskets and pistols. the
experimental failures of sanguine inventors ..

The governmenc is the quiniessential deep pocket, one that
many apparently fecl ambivalent about dipping into. Perhaps
its because so many of us pay axes
we're only getting back some of what we gave. Perhaps it's
because, when the government spends $900,000 to purchise
a single patrol boar,” $92 billion annually on “corporare wel-
Fare”, " and more than 2.5 million on charitable boondopeles

fra

yerhaps we feel as though
} ] B

such as teaching Chinese prostitutes to use aleohol responsi-
blv,” it scems - perhaps justifiably

The law thar has emerged in response to this impulse is,
thankfully, more casily fathomed chan fraudsters’ varied justi-
hecations and rationales. For more than 130 years, the tederal
False Claims Act {FCA/Act) has been the chief weapon in che
federal governmencs arsenal ro combart conzractor and vendar
fraud.” The FCA is 2 dual deterrent and recovery ol Un-
der the Act, anyone who submirs a “lalse claim™ for payment
or property o the United States is subject to civil penalties
and multiplicd acrual damages. These iemedies are typically
brought ro bear within che contractual relationship berween
the federal government and one of the many private contiac-
tors who provide it with goods and scrvices, Since the pas-
sage of the 2005 Deficic Reducion Ace (DRA]S 2 growing
number of states have created analogous stare-level legislation.
Fwenty-four have adopted their own versions of the FCA,
and Kansas joined them in April 2009 wich the Kansas False
Claims Acr (KFCA).

Kansas legislators were inidally anracied to the false caims
act altar by the DRAS incentives.” Bue the DRA imposes rela-
tively stringent, non-negotiable qualification requirements an
the content of state false claims aec legislation.” To qualify,
state legislation muse be “at least as effecrive in rewarding and
facilitiing qui tam actions for false and frandulene claims™ as
the FCA" Given the explicic reference to the FOA and a lack
ot other guidance clarifying what makes a stare’s wer “ar leage
as clective” as the FOA, many states opted to parrot the Acr
closcly. Kansas is among them. 'This is fortunace for Kansas
attorneys and courts, as it provides us wirh o ready made and
comprehensive body of authority 1o draw upon in consoruing
the newly minted KIFCA

The KFCA is nat. however, a carbon copy of the FCA.
I differs in signihcant ways chat bewr comment and which
this article will explore. Addidionally, the KFC A provides the
Kansas Artorney General's tACH office with new powors, and
many attorneys who might not otherwise suspect nuay find

char there is cash o spare.

their clienes within the reach ol irs provisions.
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Legal Article: Kansas False Claims Act ...

I. Construction of the Kansas False Claims Act

It seems appropriate to begin an examination of the KECA
with a note about how the Act should be construed. Courrs
construing the FOCA have reached differing conclusions re-
garding rhe appropriate standard of construction, declining,
in some instances, w apply a broad construction. but resisi
ing. too, invititions tw apply a swrict consouction across the
board ¥ The KFCA demonstrates an awareness of chis divi-
sion and actenipts to provide some guidance: The KFCA, it
mstructs, is 1o be “braadly constued o promete the public
inferese.”

Superficially, the KFCAs construction clause may scem
rather platirudinal. Would Kansas courts rend to conserue the
KFCA againse the public interest? Bur the KFCA attempes
to ai lease address inevitable questions concerning construce-
gcion. and this broad appeal to public policy opens the dooy
for Kansas lawyers and judges to refer o the states existing
jurisprudence evaluating when che public inrerest is and is noc
served in other conreses.”' To the exrent any ol it illuminaces
and idendifies the “public interest,” ic is potential guidance
and rhetorical Todder.

I1. Qui Tam Relators and the Kansas False Claims Act

A signihcant difference berween the KECA and the FCA
is in the area of gud tem While a privare party, or “rela-

tor.” may suc on behalt of the federal governmenc under the
FCA, and that Act encourages such suits by allowing rclators
to share in the recovery from any suic chey inidiate, only the
AG can suc under the KFCA ™

Although itis often the substrace for meritorious suits,'” ga/
tam litigation under the FCA may do more harm chan good:
relators suits arc ofren meritless and are always an expensive
burden upon defendanes.”™ It is thus unsurprising that Kansas
opted not to copy the gui tam provisions of the FCA, Mom-
hers of the Kansas Judicial Council’s False Claims Act advisory
commitree were divided an this issue, with the AGYs office
favoring the inclusion of a guri zain provision.” Other mem-
bers noted, however, that the majoricy of relators suits under
the FCA are rejected and only a small percentage acrually re-
cover anything, while the cost of defense to Kansas compunics
would be huge inany event. ™

Uldimately, the KIFCA was adopred without gu/ mese. 1t is
therctore clear the KFCA does not comply with the DRAY
requirciment that it be Mt lease as effective as [the FOAL in
rewarding and facilicwing gued gam actions.” and so Kansas will
nat receive the DRAs incentives. But the AG's office will soll
enjoy the power of a KFCA-based fraud deterrent and recov-
ery strategy, and is relieved of the more demanding require-
ments (in terms of intentand burden of proof) of the eriminal
statutes that were previously its chief remedy.

I11. Investigation, Prosecution, and Anti-Retaliation

There are no velarors under the KFCA = the Act expressly
provides that it does nor give rise ro a privare cause of action.”
Whisteblowers, consequently, do nor share in any recovery
under the KFECA, and the Act does not otherwise provide
any reward 1o them, Only the AG's ofhice can sue, and ndi
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ther whisdeblowers nor anyone else van do aught bur repore
a violation of the KEFCA and waiv for che A(1 o investigate
and prosccute.”” This is perhaps the most sianiheant differ-
ence berween the KFCA and dhie FOAL The absenec of gied i
removes the chict incentive for whistleblowing and places the
onus of entorcement upor: the state - an arrangement which,
in light of Kunsas™ currene budgetary problems, seens less
chan optimal.

Although the KIFCA does not encourage whistle-blowers, it
does endeavor ro protece them trom liabilicy for coming for-
ward, by providing a privie cause of action for any employee
who is reraliated against in any manner for actions thuc he or
she, in good Faich, undertakes o supporr an action under che
KFCA. " The remedy for such a suicindudes all relief required
to make the employee whaole, " which would presumably in-
chde ariorey foes,

These and-remliadon provisions were nor included in the
precursor to the enrolled KFCA, House Bill 2943, but were
Judicial Council Commirt-
that the KFCA,

recommended |Jy rhi '\-_ul-.]a.n;}-
tee,” Committee mel

.'l'll.'l 5 OWOTC COnCet l]&'ll

because it lacked @ gud rome provision, not only failed to en
courage whistleblowing, but also left whistleblowers vulne
able to retaliation.™ This concern, however, was tempered

by the awareness that Kansas law already recognizes a cluim

for revaliatory discharge.” Thus, chis provision of the KFCA

was derived from the corresponding provision ot the FCA, 31
LLS.Co§ 3729¢h), bur the Leg refrained from prescrib-
ing '-,*n ific remedies.™ The KFCA apparently incorparates

the common law tort of wronglul discharge, and makes firing
KIFCA vielation

bl »
afralarune

for reporting a an instance of Mstre public

policy ¢ !:'.Il'l}" declared by the 1 Upoen which a claim
of wrongtul discharge may be based
The anti-retaliation provisions of the KFCA do contain a
puzzling limication: the legislative history of the Act suggests
that the drafters inended foran cmployee w be als l(.' o main
retaliorory discharge il fired for | 1w the
yet the KFCA t"\'|'~l'x'\:‘|/\ lim-
redy 1o those mnswances wheie the whistle blow-
ing actions were undertaken “in good faith,” The good faith
limirarion is cansiscent with common law in Kansas, as our

action los lowii

whistle on his or

Lain i
her emplover,

its such o ren

courts have held rhar the tore of reraliatory discharge is avail
able only ro those “good faith based

on a concern regarding the wrongful activity reported rathes
- ~ (o “

employees who acted in

than for a corrupt motive like malice, spite. jealousy, or per
sonal gain.”

The guestion this provokes is simply, why? Suppose a vio-
lator's disgruntled employee, morivated by a desiie te harm
his or her employer, reports a violation-in-fact of the KECA
ro the AGT oflice. If the reporc is accurate, the public fisc
may be protected and the greater good served no matcter the
whistlehlowers subjective mativarion. Indecd, it would haedly
be a surprise o learn thar many whisdeblowers are motivaced,
at some levell by a desire to harm the entiry against whom
Aihough “good faith™ s an

they are informing. However,

amorphous concepr, it is ar least commonly understood o
he a state of mind mutually exclusive of an intent o injure.”
Norwithstanding rthat the underlving goals of the KFCA
would be served by granting the whistleblower protection,
the good faith requirement could well preclude him or her
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from maintaining a cause of action for wrongful retaliation.
‘The Legislature missed the opportunity to bhui the good faich
requirement and ro further encourage free npmlln-fnf KFCA
violations,

IV. Damages and Remedies Under the Kansas False
Claims Act

The KFCA' penalty provisions provide thart a violator is lia-
ble for triple damages plus a civil penaley berween 51,000 and
S11,000 per violation. And, similar o the FCA fee-shifting
provisions in favor of relators, a violaror under the KFCA s
[he Act
offers a relative safe harbor for violators who self report within
30 davs of learning of a violation, and then cooperate fully in
the subsequenc investization.

Under both the KFCA and FCA, penalties can guickly sor-
pass actual damages, even when doubled or eripled.
in the healih-care ronrest, where a provider invoices the gov-

liable for ;1|] artorney fees and coses che stre incurs,

Fspecially

crnment bir more fregquently than, for instance, o seller of sup
1i(|i|-.f
ly selt-ly

nl'l"(r Wl '.'7 l‘s
e

plics. penaltics acerue with startling r
The KFCA aims 1o be at
viding rhat 10 percent of any

lestse pae ling, pro-

‘.(: l‘--._‘ deposited

the “false claims litigarion revolving fu 7 Thar money

can then be used o hire "necessary staft” ;m(! |-|':1u1'wiar fund

retainer ol l_\)LIH\L'l UL

enforcement efforts, including the
he AG's otfice.™ The AG is

staff.”

| oo hire other
Act or
explicated by the legislative hiscory, bue which could includ:

sidde 1 also authorize

neCessary a phirase which is not dehined by che

not only administrative personnel, but also lay nvestigaiors.™

V. Grounds for Liability Under the Kansas False
Claims Act

s end of the KFUA ¢
comene

losely mirrors thar of the
Ace (PERN) TCAS

271 provides a side-by-side comparison

» busines
pre }'uh ral |
The tollowing rable D
ol the relevang provisions. All dlements must be proven by o
ceompanying chare
on p. 2 ents 43 and 44, the
arcas in which the KFCA deviaies from the FCA are holded.

.I]Li RL‘t VLT

preponderance of the evidence. ' {ln che

7, which coninsg endnorte relv

A. Common Elements: No Proof of Damage

"The plain language of the FCA and the KFCA do not seem
. Federal courrs differ
A requires damage,”’

to require a showing of actual damage
on the question - some have held the F
while others have reasoned thar becanse the FCA is intended
to serve not just 4s a micans of recouping damage caused by
fraud, buc as deterrene againse further fraud, chat purpaose is
best served “by [not! waiting uncil the public fise is actually
damaged. By arraching liability to the claim or demand for
pavment. the st encourages contractors o turn square
corners when rhey deal wich the government.™ Obviously,
wirhour damapes, the stic’s recovery under the KFCA will be
Jimited to penalties,

The purpose of the KIFCA is similar to rhae of the FCA
However, given the extremely hroad scope of the KFCA,
which extends o false elaims presented not just o the stare
and its polidical subdivisions. but also to anyone who receives

“funds” from the state, a threshold requirement of damage

www.ksbar.org
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- : X
Federal FCA - Kansas FCA
Ia il } ENONITEIY TesC iy, o cliises Uy hL |)[_ s U, O A aflyeer o) Ly I ] |.|M)\\.I||_'|\ M\I\_‘\\jll' L OT alllses Lo |'--\- E)I\ seliieds 1o ‘||-_‘ _-:-||\i|.v.;-.-‘
emplovee of the United Staes Government ar a member of officer, or agent of the state or political subdivision thereof or
| he Armed Forces ol the Unired Stanes a false or fraudulem to any contractor, grantee or other recipient of state funds or
claim for pavment or approval: funds of’my political subdivision thereaf, o false or traudulen:
claim Tor payvment ur approval;
(21 | knowingly neakes, uses. ar causes 1o be made or used., a fals 02| knowingly makes, uses, or ciuses 1o be made o aseda e
record or statement mogen o e or freadnlens cline paid or record or statement e gera Lalse on fanduleny Aaime paid or |
.ll‘!‘l'l‘\'('ll |‘\' ||!\' ( PVCTITICTIL ‘ll'lF‘](l\ L}

(alT] | knowingely makes, uses, or cawses 10 he made or usad, a Gl I 11050 | defrauds the state or any political subdivision thereof by e

recoted ar stateme it ennecal avoid. or decrcase an ohlioa- ving a balse chatm alloved or paid or by knowisely imaking. u

Hon Lo Py ar IR i moncy o property o the or causing 10 be made or used, o Lilve recand or statement o can

ceal, avad, or decre anr abliv

properiy ro the state or 1o any political subdivision thereaf,

Governm

O11 10 Py 0F [RINSMIT money or

ladiaj nas pussessiolt, castodd v o contral of propertye of money used, | (] has possession, custody, o contl of public nraney or prapern
or 1o be wsed By the Government and, inteniding o defrand used, or 1o be s, by the state or any political subdivision
the Government or willlully o conceal the propery, delivers, thereof and knowingly dilivers or conses 1o be delivered les
or cises w e delivered Jess property than the smouny for property or money than the nnonnt oo which the persan we-
| which the person receives i certilicaie or reccipr: ceives a certificare e receipe;
(a)i5) wuth of v make or deliver a document certifving receipt RN is authorized re nvike or delivir o docemem certitying receipr of
| al property weds or to be wsed, by the Govenmrient and. properny e or u be used by the state or any political suhdivi-
intending w detraud the Governmeot, mules or delivers the sion thereof wnd knowingly makes or defivers areceipe that
peceipt without comyplerely knowing thar the information on falscly represents the property received.
[ the receipr s e
} {x) Lo ey I"‘.' . OF TOCEIVES @S § |-=. e of an abllpacion o La)eia) Enowingly [ Vi OF TECEIVES U8 l‘i“i""‘ of an obligaton or deis
| deb, public property fromm an elficer or emplovee of th public prapenty fom any person wha Lewtully may noi sell or
| Cyavernment, or @ member af the Armed Forces, who lawd |||_\' |)|--.|-_-- rhe properiv or
BYRILY TR A Ol I'--!:. ©properiy. or
l {a{7) is a bepeheiary of an inadverren submission ol 5 false claim o
any eriployec. otheer or apent of the stire or politicl subdivision
[ thereal, oo ARy Conurac o, g . o other redipient of state
funds or funds of any polivical subdivision thercol, swh siubse
quenidy discovers the falsite ol the claim and fails to disclose the
Ladse claim and muke sanistacrory simngermenes for repaymient o
the state or aflecred policical subdivision thereol within a reason-
able time after discovery ol the false claim.
falf3} arspives 1o defrmd the Government by gevtbng a Bilse ar Al onspires o commit any violation set forth in paragraphs |
Frantduilems o Xalm alliswed or [ d. thrmmh 7, above.

“funds” from the state, a threshold requirement of d.un:;u‘r gard standards is o reach conduce that is more than merely
would be appropriate.” Furthermore, as o practical o e, neglivent, but which does not quite rise to the level of a know-
damage is still likely ro be key in many KFCA suis, Hu state’s ing falsehood: “ostrich-like™ behavior or che “refusal w learn
recavery is still limited to o nmlnplu of acrual d. ln'l.l‘_’\()‘ and ol informarion which an individual, in the exercise ot prudent
the penalty provisions that mighe otherwise make a KFCA  judgment, had reason o know.™ " The standard imposes an af-
suic worth pursuing can be llbrub.und by the defendant’s  firmacive dury of care upon government contractors.”” Coures
conduer.™ construing the FCA have agr l..(‘(' that mere mwlluuu.u areven

gross ||U'|I“LH\.L, is not \ufhuun to satisfy th requirement
B. Common Elements: Knowledge 1

There is no liability under the KFCA or the FCA unless an
act is done “knowingly,” which requirement is mer when a

th:lr an acr be done “knowingly™ Rather, * tlhe severity of
conduct required t constitute “reckless disregard” underscores

: : i . that innocent mistikes. mere neglicence, or even gross neg-
defendant (1) has actual knowledge, (20 35 d(-llbcr'ltcly igno- i gt = 5

ranc of e or (3) acts in reckdess clmn ard of truth oc falsioy. ™
Specific ingent — purpose — de.md is not required (escepe

ligence (withour more) are not actionable under the False
Claims Act.”™ Said another way, deliberate ignorance and
reclless disregard is “an agy
or ‘gross negligence-plus.”

Fres ) : A , s avared form ot gross negligence
perhaps under (1)(3), see section V1L fnfra, discussing Allison ) 4 = '

Engine). The KFCA thus addresses a broad specirum of
intent.
The “actual knowledge™ stndard addresses deliberate False-

; it : . .
The KFCA contains an oddity, however, that did not come
from the FCA. It provides thar “un innocem mistake” is a
g . defense.” This is odd because chis proposition goes wiilioue

hoods: however, because specific intent o defraud is not ) s ; . ,
. ; i i - saying it is clear from rhe platn Linguage of the KIFCA that
required (but see scction V1, infra). a defendant need not aw o : A RRRELA i
. , ' : . linbility flows only from “knowing” acis. and cven without
rually intend o induce the governments reliance upon the o T e
i ] W - the benchr of FCA jurisprudence. icis cqually clear thar an
falschood. " All that is necessary is thar the defendunt acouadly i = vy . N
: G innocent mistake™ falls far shore of “deliberate ignorance™ or

know that he submitted o false claim, s : " i :

: 4 . : . reckless disregard.” And this gratity may present @ problem:
Lhe purpose of the deliberare ignorance and reckless disre- < : ’ ’
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the presumption in Kansas, as in most — if noc all — other
jurisdicrions, is thar the Legislacure does notintend to include
Ransas courts may be
pressed to reconcile the “innocent mistake” defense with che
statutory definicion of “knowing,” a labor the Legislature
could have avoided by simply omitting the former. Hopefully,
courts will recognize that this is sur p|11~ 1ge. and does not loos-
en the intenr requirement of the KFCA so that negligence, or

meaningless surplusage in a statuce.”

even gross negligence, will sufhice, ©

C. Common Elements: A Claim

With the exceprion of subsection {a)(3)," the
claims”™ provision, the KFCA applies only o “claims.™ A
“claim” is

it reverse El |hc

[Alny request or demand for money, property or
services made to any emplovee, officer or agene of the
state or any polidical subdivision thereof or made to any
contractor, grantee or acher recipient if the state or any
political subdivision thereol provides any portion of the
money, properry or services which is requested or de-
manded, or i the stare will reimburse such contracron
grantee o1 other recipient for any portion of the money
or property which is requested or demanded.

‘This broad definition focuses on the source of Tunds: so long
as the state or some political subdivision thereal provides the
Moy, Prapeity, or services at issue, there is a claim.” The
KEFCAS definition of a
of the FCA Y

claim” is substancially similar to thi

D. Common Elements: False or Fraudulent, and Does it
Malke a Difference?
Neither the KFCA nor the

ulene,”

“fraud-
"oas will

CFOA define “fatse”™ or
Federal courrs have variously defined “ialse,
be discussed, fnfra, bue the Ninth Circuir may have done so
most simply when it said char “false .. . means "a lie.”™ This
may not be entdrely accurate, however, as it implies a level of
intent beyond whar the KFCA acrually requires: a lic is gen:
crally interpreted as an intentional mistepresentation, while
the KFCA imposes liabilicy upon reckless misrepresencadions,
too. " Buricis pichy, casy to remember, and comes closc.
Federal courts generally trean flse and fraudulent as synon-
“Iraudulent”

defrauded the Government, bur not necessarily made o false

ymous." However, reachex detendanrs whao have

statemend. | Suech cases involve schiemes where the heart of the
fraad is a du.‘cplm. omission, rather than an athrmative mis-
representation. | 1 the sweeping and highly eridcized )I11|)|IL(|
certification doctrine gaing acceprance, see fufae, “traudulent”
|‘|‘|L|.'|' i)‘.\ ame ‘\.llE"‘l'i'j:llHH]';_

It is clear chac the knowledge requirement - “knowingly”
[hus. @ defendant is not

actually knew a claim was false, acred with

- applies to the element of falsiry.
liable unless

1 3 a P : P
reckless disregard of that fact, or was deliberately ignorant of
Math ¢
takes do nor make a fulse claim.

whether a claim was false. 1 rrors or other wechnical mis-
As noted previausly, it is an aversimyp slification w sav chac a
Coures
identificd subcaterories of false claims: every false claim is ci-
ther

false claim is simply ¢ “he” constraing the FCA have

“legally false” or “factually false.” Facrual falsehood is
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straightforward: the defendanc submics an “incorrect descrip-
tion of goods or services provided or areguest for reimburse
ment for goods or services never provided,

legal falsehood i e sily explained, as well, but is somewhat
ditficule to ldumh in practice.

legally false claim when it expressly or impliedly “certihes

maore v delendant makes o
comp]inncc with a starutel.] regularion,” or a contractual pro-
vision “as a conditian to GOVEINMENT payment, yet knowingly
faills] to comply”™ with i, " "An expressly lalse claim is, as the
term suggests, a claim thar falsely certities compliance wich a

particular statute, reguladon, or contracrual term, where
compliance is a prerequisite to payment.”
Standard Form 144
of the Unired Stares to request payment, containg an express
“I centify thar the

prepared from the books and records of the above-named

[T governments
3, which is somerimes used by a contractor
cortifcation: ahove statement ... has been
CONCEACTOY N decoredance with the contract ...

A defendant submits an impliedly false claim. conversely,
when it requests payment pursiiant t  contrict Or starute,
hut has noe satisfied its terms. ™ Teis ner necessary ro expressly

certify complinnee - the act of requesting payiment constitures
an “implied certification” of compliance. When government
procurement contracts are hundreds of pages lun:\, incorpo
rating supporting process documentation ol equal or greater
lengeh, instances of such noncompliance are noc uncommon.
The sweep of the implicd certification docirine is broad, to
putic mildly.

Two addidonal requirenents mitigate the scope of the FCA
and. presumably, che KFCAL Firse, courts have held thaca false
statement must b s decision 1o

¢ "nuuerial” o dhe governments

pay. = Second, purticularly where 1L_s.',u}..t0|} nencompliance is
anissue, compliance muse be a precondidon of payment, rather
cthan merely a cnndition of participacion in a particular govern-
ment progr am.*These requirements apply to any “false cerib-
cation” ¢claim — cicher express orimplicds however, their etlecrs
are a criticai imitadon upon the implied false cerrificarion

docrrine.™ The materialicy and precondition to payment re

quUirements prevent every breach of contrace or instance of

¢ from becoming a predicate for a
['CA is not for policing con
Mere breach of contract, without more,

regulatory noncomplian
suit.” As courts have noted, the
rractual compliance.”
should not activaie the punidve remedies of the TCA or the
KIFCALS

Courrs have conserued “macerial™ to mean ditfferent things,
and the circuirs were splicon what test 1o use. Some adopred o
plaintif-friendly,

sraccment wa

“nacural wendeney” st under which a false
s "marerial " iFichad "o natura) wndence o influ
ence, or was capable of influencing, the decision ot che deci
sionmaking body to which it was addressed.”™ Other courrs
urilized an “outcome” wsr, which seemed w apply somightfor
ward principles of “but-for” causation: Would the government
have paid the claim had it known of the nencompliance?™
Recent revisions co the FCA have codified the macerialivy ve-
quirement and cxpressly adopted the nacural wendencies resr
however, the KFCA does not reflect chese amendments, and
Kansas courts remain frec w adopt the version thae best suits
this starc’s public policy. Given the comparatively broad scope
of the KFCA (see section VI, infrir
come

1, the more restrictive “out-

test seems o he the only reasonable choice.
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V1. Specific Bases of Liabiliry

A K.S.A.75-7503(a)(1)/31 U.S.C. 3729{(a)(1) — Know-
ingly presents, or causes to be presented, to any
employee, officer, or agent of the state or political
subdivision rhereof or to any contracror, grantee or
other recipient of stare funds or funds of any polirical
subdivision thereof, a false or fraudulent claim for pay-
ment or approval.

Subscetion (a)(1) of the FCA, which the KFCA coscly cop-
ies, gets more mileage in the federal courts chan any other. The
scenario it addresses — "anyone who ..
be pres
proval”
that of an unscrupulous contractor

PIUSCNTS, O CRLses 10
ented ...oa false or fraudulenc cluim for payment or ap-
is the archetype of governmenr procurement fraud,
blichely requesting pay-
ment for goods or services that ic never provided.” " [Claunses
to be presented” has been construed o reach subcontraciors
who submit false claims indirectly because their connection
to the government is attenuaced by onc or more intermediar-
ics, ||u|s to establish liabiliry under subscction (a)(1) of the
FCA, the federal government must show char a defendant,
with “knowledge”™ of cvery element, presented or caused
lalse claim to be presented to a member of the armed forces or
an officer or employee of the federal government.”

The KFECA differs trom the corresponding FCA provision
in thar it extends nar only o filse claims submitced to the
state, bur o (1} any “political subdivision chercof ™ ov 12) 10
any contractor, grantee, or other redipient of state funds or the
A defendanc may
theretare be liable noc only tor submitring a false claim ro the

funds of any polidcal subdivision dhercof”

state of Kansas, but 1o also, for instance, che diry of Wichit.
The FCA conmaing no analog — if ic did, the KFCA would be
unnecessary, because Kansas and other “political subdivisions™
would be within the FCAS umbrella of protection. This pro-
vision, however, seems consistent wich the KECAs purposc
of deterring fraud against the government, by exiending its
dererrenc effect to all instances where a defendant atcemprs to
obtain taxpaver money through deceit

Another aren where the KFCA differs signiheanty is the
provision l'cgzu'ding claims “to any contractor,. grantee, or
other recipient of stare funds or the Funds of any polidcal
subdivision thercof.” This thought-provoking provision scems
to extend liahilicy to instances where a lalse claim has been
directly or indirccdy presented noc ro the state or any identih-
able subdivision chereof, bur to anyone to whom the stte or a
political subdivision thereof has given “funds,” be he or she a
“contractor” [someone whao, presumably. has received “funds”
in return for services or materials) a “wrantee” {somconc 1o
whom tunds have simply been given), or “any orhcr rccipi-
ent.” How muany businesses i v Kawiaes recgive-sao “funds™
Each ol them, according o thls provision, is poisonous fruir
to anvone who recklessly or intendionally presencs ic with a
alse claim. The "parade of horribles™ pracrically writes Teself,
Prosecutorial discretion. presumably, will prevencan $11.000
penaley from being

against the waiter who overcharges
a tible of construction workers building a municipal roadway.
or other absurd scenarios. Buc the porential scope of liability
gives one pause, to say the least
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B. K.5.A. 75-7503(a)(2)/31 U.5.C. 3729(2)(2} — Know-
ingly makes, uses, or causes to be made or used, a false
record or statement to get a false or fraudulent claim
parid or approved.

Subscerion (W(2) of the KFCA and the FCA are idenrical.
The chicl dificrence between this subsection and (a)(1) is the
requiremient ol a false record or starement. which may be satis-
ficd by n document char contains false assertions or misleading
omissions.” the false stmcment muse be submited “to gee™ a
false stement p:lid or ;1}1|_)r0wd. as in the case, for instance,
of an inveice thae falsely reprosents chae work was performed
when it was nor™ The Supreme Couort has held that because
thac is; becanse “[tlo ged” denowes purpose.” the false record
or strement must be made for che purpose of obraining pay-
ment or approval, which appears to be a more exacting intent
reuiretent than “knowinglv.”

C. K.S.A. 75-7503(a)(3)/31 U.S.C. 3729(a)(3) — Defrauds
the state or any political subdivision thereof by getting
a false claim allowed or paid or by knowingly making,
using, or causing to be made or used a false record or
statement to conceal, avoid, or decrease an obligation
o pay or transmit money or property to the state or
any political subdivision theteof.

Subsecrion (1)(3) addresses “reverse false claims”
rather than fraudulencly
pay i linhilicy thatic does nor actoally owe, the defendant de-

s sinuanons
where, vduci ing the COVEITIMent o
ceives the government regarding a liahi |||\' or obligadon thar
the defendant owes to the government.” This provision typi-

cally comes into play in situations where a detendant uses a
false starement or record ro underpay some obligation, such as
or oil royalties. "

ther this section of the FCA also

a false record o

rent. postage,

Courts are divided whe
SAtCmenr o

2 defen-

na dc["cmLElll L1505

applics wie

arovision of the T ™ L one case,

I
dantwhose incomplete re -:rdw W'\!Llld have 1

Warion of th

evade some other
evealed a penaly
incurring v \‘»( arer Act was lia m nor only
for that violation, bur also Inl a “reverse false claim,
Mathin the KFCA

whether the Legisliure intended che starute vo cover such “re-

1w in che legisladve history ol reveals
verse false claims.” IFapplicd without restriction, dhis incerpre
taion of the reverse false claims provision seems ro create an
additional penalty overlaid upon any crime or regulatory vio-
lation for which a defendant incurs a liability in the form of
a hine, penaley, or forleiture thar he or she then irics 1o avoid
through rhe use of a talse statement."” That such an applica-
tion might have a powertul deterrent and punitive effect seems
undeniable, bur i is equally undeniable that ir could cause
the KFCAY triple damages and substantial penaley provisions
e be brought to bear in unexpected ways against undeserv-
ing defendants whose transgressions are perhaps already suf-
hcnm[h addressed by the same fines and penalzics l]u.v sought
to avoid. It muy be. as one districr judge observed (and as thC
Court of Appe .1Is for the Sixth Circuir eventually agreed), thac
“[sTo drastic an expansion in the scope of the False Claims Act
. could not reasonably bave been intended Kansas
courts may find the line of reasoning employed by the Eighth
Circuit persuasive, which held that @ noncontractual liabilivy
“obiligacion”

wits not the sort of that the reverse false claims

provision was inrended ro reach:
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To recover under the False Claims Act, .. the United
States must demonstrace that it was owed a specihe, le-
gal obligatdon ae the dme thar che alleood Tulse record
or staccment was nracle, vsed, or caused ro be made or
used. The oblipation cannor be merely a potenrial liabil-
ity: instead ... a defendant must have had a present duty
to pay smoncy or property thar was creaced by a strure,
regulation, concract, judgment, or acknowledgment
of indebtedness. The dury, in other words, must have
been an obligadion in the nature of those thar gave rise
to actions ol dclﬂr at common law for money or things
owed. This interpreration of the rerm ol\hq.mon is
supported by the legislative history of the reverse false
claims provision. which refers twice w “money owed.”

. as the kind of duty that the reverse claims provision
is designed o address. The delibierate use of the certain,
indicative, past rense suggests char Congress intended
the reverse false claims PI()\']\]OI] o r1p|)|\ only to exise-
ing legal duties o pay or deliver properry. Had Con-
gress wished ro cover avempts 1o avoid potendal fines
or sanctions it would have used Tanguage appropriae o

that end,
also contains an

The KFCAS reverse false claims provision

addendum no present in the FCA = ic prohibits "defraud[ing]
the stute . by getting a K .I.‘ claim allowed or paid.™"™ The pre-
FERA" FOA contained similar lainguage in subsecrion (a1(3),
whiclh imposcd Tabiliy upon delen dants who “conspire to

§imaa
'i'm [REERE T

¢ have held
thar to ¢stablish lability wnder chis subscction, the govern-
ment must show the existence of a conspiracy with the purpose
of gerting a false or frandulent claim allowed or paid

defi uld the eovernment by gettiie a filie or frand

altoeed ,r] j!:,;.rd

i
o

Courts construing thae lingu

—lllll\‘\
this provision may require a more specific intent than “know
ingly.” The me Courr’s recent holding in
hat o get’

Supre Alitsan |/ -‘J';-"m"

“and “gerting” denotes wmerhing akin o specihic
as does the Facr chae
the scandard intent requirement of the KFCA — thar the act
be done is omitted from the frse clause of sub-
seetion (a3, 1o therefore appears that (a)(3) borh addresses
borh
plying to any sitnation in which a defendant has purposetully

intent turcher 5LI]"1|"()llx ||;-unu|usin|'.
~.|10\\'inlf"]'y'

i o 1 . il &
EVEISE ASC € |:lll‘|*. .4m_| SCTVEes s a4 Zencriu -..Iln_hJ'” -

v a False claim.

D. K.S5.A. 75-7503(a)(4)/31 U.S.C. § 3729(a){4) - Has
possession, custody, or control of public money or
property used or to be used by the state or any po-
litical subdivision thereof and knowingly delivers ot
causes to be delivered less property or money than the
amount for which the person receives a certificate or
receipt.

This subsecrion of the KECA also closely mimics the cor-
responding subsection of the FCA, which was designed to ad-
dress instances where a defendant has cemporary custody of
covernment properry and refuses o recurn i,
struing the FCA provision have derermined thac the elements
of liability include a showing thar the defendane (1) intending
to defraud rhe government or to willfully conceal th
croys
money or property; and (3) delivered less of the property than

deceived rhe governmentinto paying or allowing

" Courts con-

¢ prop-
(2) had possession, custody, or conrrol of government

www.ksbarorg



the amount tor which he or she received a cerrificate or receipt
rrom the government, created by the government.' The K
CA’s language is identical to that of the FCA'S (){4), exceprin
its description of the intent requircment.

The KFCA improved upon its inspiracion here, Where the

pre-FERA™ FCA contained a confusing and mixed scienter
requitement — both “willful™ and “intending o defraud™ ~ the

KECA simply requires the acts be done “knowingly.”
crnment must therctore show thar o defundant — recklessly,
intentionally, or with willful ignorance — fiiled to deliver all
of the povernment property for which he ar she received a

"The gov-

certificare or receipt.

E. K.S.A. 75-7503(a)(5)/31 U.S.C. §3729(a)(5) - Is
authorized to make or deliver a document certifying
receipt of property used or ro be used by the state or
any political subdivision thercof and knowingly makes
or delivers a receipt thar falsely represents the property
received.

Subsecrion (a)( 5} of the KFCA substancially mirrors the cor-
responding section of the FOAL As with (a){3) ol the KFCA,
however, the Kansas Legislature loosened the scienter reguire-
ment so that while the FCA requires the government to show
intent to defraud, labilivy actaches under the KIFCA so long
as the defendant acted

There appears to be lictle or no Tiw usefully construing the
federal counterpart, bur it was a part of the original version

- . 4 § 2:1 .
of the FCA written in 1863, and appears to have been in-

Lnownnwl\

cluded 1o address Civil War-cra concerns with government
agenrs who falsely certificd receipr of goods that were cither
never delivered or thar did not meer the descriprion cerni-
fied."" Subscection (al(5) of the KFCA, thercfore, requires the
state to show thar a defendant, autherized o certily receipt of
property on behall of the state or some political subdivision
thereof, makes or delivers such a docoment that incorrectly
describes the property received — either as che resule of reck-
less disregard, deliberate ignorance, or actual knowledge of
the falsity thereof,'!

E K.S.A. 75-7503(a){(6}/31 U.S.C. § 3729(a){6) — Know-
ingly buys or receives as a pledge of an obligation or
debt, public property from any person who lawfully
may not sell or pledge the property.

Subsections ({6} of the pre-FERA FCA and the KFCA
are identical, with onc exception. Whercas the FCA imposes
liability only when a defendanc receives public property fram
a government employee or member of the armed forecs. the
KFCA applies when a defendant receives public property from
anyone who is not authorized to pledge or sell it regardless of
affliation."" This subscction of the FCA was added to address
concerns about soldiers selling government properry.' ™

G. K.S.A. 75-7503(a)(7) is a beneficiary of an inadvertent
submission of a false claim to any employee, officer or
agent of the state or political subdivision thereof, or
to any contractor, grantee or other recipient of state
funds or funds of any political subdivision thereof,
who subsequently discovers the falsity of the claim and
fails to disclose the false claim and make satisfactory
arrangements for repayment to the state or affected
political subdivision thereof within a reasonable rime
after discovery of the false claim.

www.ksbar.org
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Subsection (a)(7) has no counterpart in the FCA, and the
available legislative history is uninstructive. frappears to reach
defendants who have benefited from an overpayment of gov-
ernment tfunds as the vesule of unintentional submission ()f 5
false claim, Elemenis of liabiliy include char a delendane e a

) benehciary of an inadvertent submission of a false claim:
{2) thar such a Ralse claim be nadvertendy submined w the
state, some politicel subdivision thereol, or to any recipicnt of
the funds of cither; (3) said beneticiary discovers the claim to
be false; (4) (ails to disclose such knowledpe; (5) fails to make
satisfactory arrangement for repayment of the funds to their
originator (unless the originator is the recipient of the funds,
in which case the funds are apparently to be repaid o the
state or political subdivision thac firse paid them); and (6) the
bmdlcnrvs FEpy MEnt Arrangement must he made within a

“reasunabile time "after discovery of the false claim.

Uhis section €fses s nmmber of questions. First, when does
one hecome a benchiciary of a false daim? Second, when s
the submission of a claim “inadvertent?”™ Third, whae level of
disclosure is required? Fourth, when is a repayment wrange
mentsatisfactory, and by whose satistaction is such repuyment
arrangement evaluated —~ chae of the court, the AG, che origi
nater of the funds, ora “reasonable person?” Fifth, and finatly,
what is a reasonable time?

The legislative history of the KFECA is silent on these mat-
[ers. [ “Beneficiaries” 1o whom
this subscction extends fiability may include more chan simply
those who receive funds paid upon a false claim: ocherwise,
the legislature could nicrely have referred to “payees.” Because

T Some answers can be inferred.

(Continued on nexe pepe
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liability under (2)(7) does not depend upon the submission
: claim. buc racher on the knewing acceprance and
detention of the wrongful benefies, conscruing “inadveriened”
to comprehend all unintentional conducr does not seem ourt
of the question. Answers to the other questions, however, are
not so readily apparent.

H. K.5.A. 75-7503(a)(8) — Conspires to commit any vio-
lation set forth in paragraphs (1) through (7) above.

Subscetion (a)(8) of the IKFCA acraches liability ro any con-
spiracy to commit any ol the seven categories ob actions chat
the KFCA prohibics.”" This provision is fairlv straighcfor-
ward, bur raises ar least ewo questions.

First, what constitutes a conspiracy? Courrts consrruing the
anti-conspiracy provisions of the FOA have held that “generul
civil conspiracy principles apply.”™ " Assuming Kansas courts
,’i)l\l\ |]L Sdamer |)]'i”\il)|(‘\ i) ”.:L' l\] (:’\, l.‘\ SIArC Mmust
an unlawhul objecrive to he accomplished, o “mecting of the

show

s with respect 1o their un-
in furcherance of

minds” among the co-conspira
lawful objective, and an unlawtul overr ac

thar conspiracy.’

Second, while the TS l FRA™ FCA addressed 0n|\’ con-
\}1]]':I-. ies formed “w get” false ||||||\ allowed o |31n. the
broader anti-conspiracy ;*M\l--ln-:ls‘ ot KFCA upply

subsections with a less ;m-.'in:f‘ intent requirement — “know-

ingly” « that includes nou just actual knowledge, bue also un-

intended CONSCEICHLES, ,mh v those acrs achieved throu h
KIFCA con-

esent courts with a

deliberate
sequently contains the potential w pr
ditheult-to-answer question: how does one prove a conspiracy

an agreement i unineended resuli
courts and the coures of other |
other cantexts, Lomplldw IH\Ld liability for negligent wrong-
doing."" Because lln J.u] less dnn'z;:ncl
KECAS requiren |\|1m.\|u|<' pr

the "oross :n_'_-i‘"t nce-plus”

ienorance and reckless disregard. The

w produce l\'.mu.l'.‘

irtsclictions have rejecred, i
component o the

sumably incorporares

’."l A | |n.\\|~l 11§ &i l\)- f-:(‘i._'l'.ll

courts (4 breed ol \..IILI\‘-\II- s even more berelt of anvehing

n:hunhllné', intent than regular negligence], iv stands to reason

thar a suhsection (81 conspiracy aceion will enlv lic for vio-

lations of the KFCA thar are commirced with acrual knowl-
edy

VII. Procedure
Procedhimally, the KECA and ithe pre-FERA FC A aremareri-

ally idenrical in most respeci,

A. Prospective Defendants
: can be a defendant under the KFCA, and
“pason’ s defined as any naturd person, corporation, ﬁlm,
association, organization, patnership, business, or trust.
Although the FCA exempis cerwain classes of defendants,
the KFFCA containg no such exceptions. Eleventh Amendment
immunity for states, agency principles (e.g., to what extent is
a corporate principal liable for the actions of its employeel,
and ocher independent docrrines, however, may mirigate and
curtail the ostensible scope of the KECA. ™

Neither the FCA nor the KFCA extends to violarions of
the tax code."™ The purpose of this “tax bar,” as ic has been
called by federal courrs, is to “reservel | discredon to prosecure
rax violations o the [RS and bar|! FCA actions based on rax
violations,”

Any “pu'\(m“
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B. Statute of Limirtations

Under buth che FCA and che KFCA.
titions may be as much as 10 years, provided the 10 years
does nor run before the Lacer of 11 sis years from che dawe on
which a violation of che KFCA oceurred or (2) chree years
alter the dare when the maerial
known or reasonably should have been known by the ofhicial
of the United States chiarged with responsibilicy to ace in che
Circumsrances,

the startuee of limi-

facrs of rthe violation are

C. Pleading Requirements
Exvery circuit thar has considered the question has held thar
FCA claims must be plead with the same sort of parricularicy
red for allegations of civil frand. The same rule will
apply m(|\: rthe KFCA, as the same policy consider-

reci
|i]\".'|:'.
ations that are served by requiring fraud to be plead with par-

ticularity also apply in the context of a KFCA suit ensuring

thar defendants have adequate notice of the claim, protea-
ing against the economic and reputational harm that ofien
attends a charge of fraud. and ° pm...lm ing] plaincift]s| from
unilaterally imposing upon the coure, the parties|.] Elll(l i
ety enormous sockil and ceconomic casrs absent some Licroal
basis.” (--_-n_‘l'.t“)' speaking. the alle ons must inclyde the

nd how™ of the alleged false claim

'-l_\ llIL I'JlllL-I..li'if\’ I'L‘\!L‘.i?\,‘lnxlll.

“who. what, when, where,

[ sl

I}, Venue

The venue the KFCA and the FCA are identi-
cal: A suit may be brought in any jurisdiction 1
single defendant can be

in the jurisdiction whee

PFOVISIONS o
which any
i ;

Lo, Il."-)(lL'b. Pransacis l.‘.rl:'nil'li‘\\\ ur

coany vieliton occurred.

k. Procedure: Discovery and the Joint Prosecution

Privilege
Under the FCA, the defendants ability 1o obrain discovery
trom the government and/ar a relaror may b ibed

by the “joint prosecution” ar “joint i '.'~L'-Ii~'-I|]\i' I"'i"ilx."_il.'

Lo ;
Caommunications herween a relator and |I|t TOVETTITent or

FOA suit.

and not subjecr e a waiver, are

i‘\'[\"\.'l.'n.'ll [RA 5] :'l..I rors mad 1 '.III. proscy urion of ar

esigned o I1"'||- r thar efore,
this means the detendant cannor ob

wenerally

privileged.

win work puuiuu ol the investigation, inclading notes from
the government’s interviews \»..I\| relators.

Since the KFCA l;tL':‘.\‘ & aqul tan provision, the joine pros-
mlikely o bod o home in Kansas. One
is, af

coution privilege is
ol the key elements of the joine prosceution privilege
course, the existence of a joine prosecution or something like
1 a8 two parties acting in concere and sharing a com-
mterests in their murual success. At most, a
whistleblower under the KECA will be a plaindll in his or
her owin wrongiul discharge suic nor a joine plancil whose
are lllls-_’_ﬂk_d with those of the state in such a way s
to support the asserrion of this privilege."" Alver all, i

iC. SUC

monality of

mterests
ap-
pears a whistleblower can sue for remliacery discharge LII](l\l
the KFCA regardless whether his or her report results in a
prosecurion under the KECA

‘The FCA conriins some discovery-related provisions thac
address issues raised by gui tom relaters, and so were noc in-
corporated in the KFCA!"™ This is not the case with che feder-
al government’s power to issue ¢ivil investigative demands,”
but the Kansas AGYS abiliny to issue inquisition subpocnas
nay be o suitable substituee,'
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E. Estoppel Effect of a Prior Criminal Conviction

Both the POA wnd e KECA caphicity provide diie o
defendant who has been convicted of Traud or making, filse
statements — cichier alter trial or upon a guiliy or no conrest
plea
offense in any FCA action involving the same trunsaction as

is cstopped from denying the essential clements of the

the criminal proceeding

G. Settlement and Corporate Integrity Agreements

Ihe FCA conains settlement-specihc provisions: however,
their presence s at lease pardially pecessary because of the in-
volvement of i/ s relators.” Because the KIFCA does noc
allow gui tame actions. similar serelement-related language is
uniecessary. Butan least one practice thar has developed in
the tederal arena may find a home in Kansus. As part of the
terms of a sertlemenr, the federal government may require a
defendant to execute a “corporate integrity agreement” (CLA),
which is @ contract designed o ensure thar future vielations
of the ¢

to a suir for breach of contract, and,

A do not occur Avioluion o a CIA may aive rise
il the defendant falsely
certifies compliance with the CIAL @ separate suit under the
FCA pursuant w the ex press and implicd false certification
docrrines, discussed supra.

VIII. Conclusion

Fraudsrers raid this states oreasuries, just as they do those
ol every other jurisdiction. The KECA will be ar least a par-
rial n-mcd)' for this problem. Further, by deriving i trom
the FC
upon ¢ solid toundation. and Kansas jurists may turn to more

A, the Kansas Legislature has constructed the KFCA

rhan a cenwury of federal jurisprudence conseruing the FCA
for guidance. Kansas atrornevs should be proactive, however
the KFCA contains some twists that federal courts consouing
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the FCA have never previously encountered. In pardicular, the
extension of the KECAS prorecdon o any individual or en-
tity who receives public funds may create unexpected liabiliry,
However, the omission af qui ram relators from the equation,
with prosceanorial discretion veseed solely in the ofhee of the
AG. will hopetully prevent undeserving offenders from be-
coming the focus of the KFCA punirive multiple damages
and heavy fines. m
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Claims Acr, 31 US.C. %
has been exensively revised as a part al the Fraud Fnforcement
and Recovery Acr of 2009, Pub. L. Mo, T11-21, May 20, 2009, 123
Stan, 1GI7 AFERAL The KFCAL however, was drabied with reference o
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12, hee e Dettis (.t'. /U('.‘
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LS. 228, 252, 858 5. Cr. 959, 19 L Ed. 2d 1061 (1968) ("In the vari
ous conrexts in which questions of che proper canstruction of the [False

ex el Clnited Stieer v Morvivar- Knwen

577 1

Clabms Act| have been presented, the Coure has consisrenty rebused o
sccept 2 rigid, restricrive reading, even ag the dme when the statuie im-
pused criminal sancrions as well o civil.™).

[3. K.5.A. 7575070

14, The “public interest” plays a role in 4th amendment case Liw,
seey g, Ciny of Saliva v Ragnond, 42 Kan. App, 2d 405, 213 RAd 441,
1200Y),
Trade Secrers

15, 205 PAd

in cases construing the Kansas Uniform
Suarez, 41 Kan, App. 2d

is i featre of Kansas cose law regarding in
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Acr. Progressive Produces fne. v
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o Windel v Miller. 288 Kan, 455, 205 123d 688

Jeror in ather am;

junctive relicl
(20000, and

15, (i g b an abbreviatlon for “gui wm g danitie rege gt pro

VHEK,
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suies 1o this matter” Brack’s Law Diwemionary, F2E2 (8th Ed. 2004), OQnr
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16, Campare 31 ULS.CL§ 373000 tilloswing a private poron w sue
are behalf of the government): with KSA. 737506 (a)(b) (providing
thae the oifice of the AG shall investigase and prosecure acrions unider
the KECA, aid nothing in dhe KECA, witl the exceprion of the angi-
retalimion provisions dissussed fofie shall be construed w creae o privare
watlise ol acticin).

7 ()_.-;,l' ram relarers have recovered more than $13.677,467 A0 in
G Tawsules for the Tederal government sinee 1986 — an average of
§2.206.398 per suit. Civil v, LS. Depl al Justice, Fraud Stavistics
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1R G- 20008 o (lase wisired May |7, 20041,
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Comtracting, 29 Love LA, L. Rev. 1799, 1855
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A7, See Lliredd Seees o0 5 AMAE Home Healthy Servdtes e, 95 B Supp.
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8. K8 Ta08(c). lois undear whether “recovery” relers nor just
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0. Jd.
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44. K.S.A, 75-7503.
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{eefendants submission of false information entited government o sum-
mary judgriens on caims dhat be violated the FOA; intent o defraud
was ot reguireds rather, “ie is enough dar the defendant knowingly de-
revernment.”

frawded the

S, o Sylvia, sagra note 1% 4:47. w0 189 (quoting 8 Rep. No. 99-
345, au 15).

55. 5. & g 1323 ¢ oo Rec 5112 i |:1.f.li|j' ed. f':ll!,;. 11, 1986) " Fed-
eral contractons, persans and entities daing business with the government
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pevirse [alse calm” occury when a delendant, rather than wse
falielood o obmin money, property, o same other thing of value from
the government, ases deception w reduce or evade a liabilicy it owes.
serally Seena Foster, Anpot., Construction and Application of the
erse Falwe Clavm Provision of the Falwe Claims Act, 162 ALLR, Fed.
T47 (20400).

B KO5A 7579021 b).
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OF, Winmg v FMC Corp., 975 E2d 1412, 1421 (%ch Cir. 1992,
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o Supp 419, 439 (R0 NY. 1995) (defendants obined government
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S

made available on a first-come, hrst-serve basis, and instead conspired
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72 Shme lederal couns have adapred an “implied certification” doc
tritie, which applies when g governmens contractor submirs a elaim o the
LS governrment and chereby “impliedly cerdfies” thac v his complied
1 all materinl erms of its contruce. For example, in Shaw 10 AAA Engy
o Dwafeing Toe. 213 F3d 519 (10th Cir. 20000, a EAVETTIMENT contrac-
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ror provided photography services o the United Stares under o conerac
requiring the contractor 1o recover silver lrom photographic developmen
chemicals, faf a0 527
sion but sought payment under the conuacy novwithspanding, faar 529-
30. The Tendch Circuir held thar the conmaar submined false claims by
requesting payment from the federal govermmem withou having i
its contracrual obligations, beciuse cach requese for paveient implicdly
certified conrracrusl compliance. fdar 330-31.

The contracior, however. [failed to hoor that Hrovi

shied

Implicd certification hias the potensial te render the “frnduler pao
scriptions of the FUA superfluons because miost covaiiment comicis ar
snfficienty comprehensive thac the “raadulen” ¢
casarily involve daims that are implicdly false due to carresponding con-

svissaon Cases will neg
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1 chaim chai
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||”PI|U-I certifteation doctrine niade 10 T e Y, fior the court o lake

the less well-rraveled “franduient caim '|"-IIII i ies analvsls. Implicd cerri
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of materiality and pre-condition w payment, See

73, See United States v Bonrsean, 331 EA V159, 1167 (9ch Cin 200H)
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is the knowing presentition of what is known o be false, w opposad w

innocent mistake or mere negligence.”),
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in & variety of prajects. £ ar 1420-20. "The plaineiffe allegations, how
ever, focused primarily on technical deficiencies and engineering Dl
an engineer’s clculations were off; the design of o howiter

bl <]

wiks 1 I-||l._'I thy
engineering work of another project demonstrared 3 "lack of engineer-
ing insight” by the defendant. Jd. The court was mnimpressed, noting
that “[hlid mach is no frawd. ...

other scientiss are not culpable ander the [False Claims Act]. ..

Flhe common Gulings of engineers and
W
Wrong, 45 a nurer ui‘ maorals. The
"l (lareri
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FAd 1211, 1217 (10ch Cir 2008),

76./d
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in photographic development, fd av 527 By vequesting pavment under
the contrace without having actually complicd with the silver recovery
provisions, the contractor implicdly cerified complionee with those con-
tractual provisions and submireed a Bilse claim, Jlar 5292550,
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gard” or “deliherare lgnorance. Canadyrics il lumping both eoperher: Both
I — apparently inclided our of a desire 1o address the same sar of
[rebavior and

caridess x-r|-||||-.:‘ “rrich ke “refusal o learn of informa-
et whicli an individual, i ghe pverciie af prident judpmens, had reason
C. sylvia, sapow note 108 447, w0 188 (quoding 5. Rep. No
D345, ar 15 (19860 femphasis supplicd).

127, KSA. 75-T5024d).

o b,

19970, In rhiscase, the defendam n_-ng.tf_';.xi in a mail P Firiting,

128, A relator may not sue o member of the military srising oue of
the relatar’s own armed torces service, if the relator is a current or for-
micr member al the millry, 29 ULS.C 8 37300e)(1); or members of
Congress, the judiciary. or senior exccutive branch officials defined by

Coapp. 10N (T8 bur anly if based on information already
known o the Gavernment when the acrion was brought, 29 US.C. §
STAM e 21A). These proscriprions apply only o g oo relators; the
povernmient inseld is not precluded from bringing sun against these
prEsons,

129, See C. Sylvia, mpre, §% 4:66-7T% sor adve, e, Vermanr Agency of
Natweal Rewurces o United States ex rel Stevens, 529 ULS, 765, 120 5. Ce,
858, 146 L, Ed. 2d 536 (2000).

130, K.S A 757503804 31 US.CL§ 3729

131, Ulnited Stites e veld Edviacl o Sadetore Gladu! L}J]rr;.'.-n" Mirleers Tne.,
177 Fad 145, 152 2d Cir. 2004].

132, KOS AL T5-75050a) 31 ULS.C 3731 0.

I33. { fuiceed States ex rel; Bledsne o Crrty Health Systems fne., 342 Fid
30, 6l 642 w7 (oth Cie 2003} Semegen 1 Wendner, 780 £2d 727,
731 [k Cle J9ES),

134, Sewnerenr 1 Weinlner, 78O E2d 727, 751 (Uth Cir

139, Llnired Seavesex vel s Tiid
Appx. BO7, 810 (ikeh Cir, 2008).

1985).
& Imrerivese Conse, Coo fies, 267 Fed,

136, 31 ULS.C % A732Ma) K.5.AL 757510,

137, Ser [inited States ex: vl Pareell v MW Corp, 209 ERD. 21, 25
(1.0, a2,

138, M

139, United Staves ex rel. Burrengly v DelNandi Corp,, 167 ERD.
a8, BE0 (8. Cal 1996} MFoer all praceical purposes, plaindff and
the government are essentially the sme parey, All of plainiffs claims,
litigation strategies, amd wliinsaie girals, are all asserred on beball of the
povernient, Comsequently, the court concludes thar plaindfl and the
government have sufficient commonaliny of imrerests such rhar they can
successhully assere the joint prosecurion privilege.”)

PA0. S il tee alo Parcedl, 209 ERAY. ar 27 (holding chat a jolm
prosecutorial privilege exisis beciuse, in part, of the "unigue relatinnship
of the giwvernitent .uul. the pelator in g ram cases .7

-'Il--\rl}\\.\. A6,

142, See, rp, 31 U..\'.( L% ATI0WNA) fanchorizing the federal govern.
mient 1o résirict the participation al a relator in discovery).

E43. A3 LLh.CL % 3735l

f44. K.S5.A. 22:310].

P45, 31 ULS.Co§ 373 1d); K.S.A. 75-7505(d).

a6, The government cin move 1o seitle @ federal FCA suit norwith-
stanling the objections of the reloorn if a hearing eseablishes that the
proposal sertdemen is aln sdequare, and reasopable under all the cir-
cumsnces. 31 LLS.CO S 37M0cHINB). For good cause shewn. the
hearing may be held in camera, & The government’s release of claims is
hinding upon the relator. C. Syivia aiprt mote 1, & 10: 104, ac 584,

147, O Sylvia, supre noee 1% 1110 a1 585; ser adio Undted States ex
el MeCarify v Staad Clinie 0 Hosp, fuc, 140 B Supp. 2d 1062, 1065
1. Haw, 2001).

L4, See, g, Mitchell 1 Beverly Eneer. Inc.,
Clr, 2007)

248 Fed. Appx. 73 (11th
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