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Fraud upon the government has a long – if not vener-
able – history. An oft-quoted Senate investigatory com-
mittee convened in the wake of the Civil War famously 

observed: 

Through haste, carelessness, or criminal collusion, the 
[Government] accepted almost every offer and paid 
almost any price ... regardless of character, quality, or 
quantity. ... For sugar, it often got sand; for coffee, rye; 
for leather, something no better than brown paper; for 
sound horses and mules, spavined beasts and dying 
donkeys; and for serviceable muskets and pistols, the 
experimental failures of sanguine inventors ... .1

The government is the quintessential deep pocket, one that 
many apparently feel ambivalent about dipping into. Perhaps 
it’s because so many of us pay taxes – perhaps we feel as though 
we’re only getting back some of what we gave. Perhaps it’s 
because, when the government spends $900,000 to purchase 
a single patrol boat,2 $92 billion annually on “corporate wel-
fare”,3 and more than $2.5 million on charitable boondoggles 
such as teaching Chinese prostitutes to use alcohol responsi-
bly,4 it seems – perhaps justifiably – that there is cash to spare. 

The law that has emerged in response to this impulse, thank-
fully, is more easily fathomed than fraudsters’ varied justifica-
tions and rationales. For more than 130 years, the federal False 
Claims Act (FCA) has been the chief weapon in the federal 
government’s arsenal to combat contractor and vendor fraud.5 
The FCA is a dual deterrent and recovery tool. Under the Act, 
anyone who submits a “false claim” for payment or property 
to the United States is subject to civil penalties and multiplied 
actual damages. These remedies are typically brought to bear 
within the contractual relationship between the federal gov-
ernment and one of the many private contractors who provide 
it with goods and services. Since the passage of the 2005 Defi-
cit Reduction Act (DRA),6 a growing number of states have 
created analogous state-level legislation. Twenty-four have ad-
opted their own versions of the FCA, and Kansas joined them 
in April 2009 with the Kansas False Claims Act (KFCA).7 

Kansas legislators were initially attracted to the false claims 
act altar by the DRA’s incentives.8 But the DRA imposes rela-
tively stringent, non-negotiable qualification requirements on 
the content of state false claims act legislation.9 To qualify, 
state legislation must be “at least as effective in rewarding and 
facilitating qui tam actions for false and fraudulent claims” as 
the FCA.10 Given the explicit reference to the FCA and a lack 
of other guidance clarifying what makes a state’s act “at least 
as effective” as the FCA, many states opted to parrot the Act 
closely. Kansas is among them. This is fortunate for Kansas 
attorneys and courts, as it provides us with a ready-made and 
comprehensive body of authority to draw upon in construing 
the newly-minted KFCA.11 

The KFCA is not, however, a carbon copy of the FCA. 
It differs in significant ways that bear comment and which 
this article will explore. Additionally, the KFCA provides the 
Kansas Attorney General’s (AG) office with new powers, and 
many attorneys who might not otherwise suspect it to be the 
case may find their clients within the reach of its provisions.

I. Construction of the Kansas False Claims Act 
It seems appropriate to begin an examination of the KFCA 

with a note about how the Act should be construed. Courts 
construing the FCA have reached differing conclusions re-
garding the appropriate standard of construction, declining, 
in some instances, to apply a broad construction, but resist-
ing, too, invitations to apply a strict construction across the 
board.12 The KFCA demonstrates an awareness of this divi-
sion and attempts to provide some guidance: The KFCA, it 
instructs, is to be “broadly construed to promote the public 
interest.”13 

Superficially, the KFCA’s construction clause may seem 
rather platitudinal. Would Kansas courts tend to construe the 
KFCA against the public interest? But the KFCA attempts 
to at least address inevitable questions concerning construc-
tion, and this broad appeal to public policy opens the door 
for Kansas lawyers and judges to refer to the state’s existing 
jurisprudence evaluating when the public interest is and is not 
served in other contexts.14 To the extent any of it illuminates 
and identifies the “public interest,” it is potential guidance 
and rhetorical fodder. 

II. Qui Tam Relators and the Kansas False Claims Act
A significant difference between the KFCA and the FCA 

is in the area of qui tam.15 While a private party, or “rela-
tor,” may sue on behalf of the federal government under the 
FCA, and that Act encourages such suits by allowing relators 
to share in the recovery from any suit they initiate, only the 
AG can sue under the KFCA.16 

Although it is often the substrate for meritorious suits,17 qui 
tam litigation under the FCA may do more harm than good: 
relators’ suits are often meritless and are always an expensive 
burden upon defendants.18 It is thus unsurprising that Kansas 
opted not to copy the qui tam provisions of the FCA. Mem-
bers of the Kansas Judicial Council’s False Claims Act advisory 
committee were divided on this issue, with the AG’s office 
favoring the inclusion of a qui tam provision.19 Other mem-
bers noted, however, that the majority of relators’ suits under 
the FCA are rejected and only a small percentage actually re-
cover anything, while the cost of defense to Kansas companies 
would be huge in any event.20 

Ultimately, the KFCA was adopted without qui tam. It is 
therefore clear the KFCA does not comply with the DRA’s 
requirement that it be “at least as effective as [the FCA] in 
rewarding and facilitating qui tam actions,” and so Kansas will 
not receive the DRA’s incentives. But the AG’s office will still 
enjoy the power of a KFCA-based fraud deterrent and recov-
ery strategy, and is relieved of the more demanding require-
ments (in terms of intent and burden of proof ) of the criminal 
statutes that were previously its chief remedy.

III. Investigation, Prosecution, and Anti-retaliation
There are no relators under the KFCA – the Act expressly 

provides that it does not give rise to a private cause of action.21 
Whistle-blowers, consequently, do not share in any recovery 
under the KFCA, and the Act does not otherwise provide any 
reward to them. Only the AG’s office can sue, and neither 
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whistle-blowers nor anyone else can do aught but report a 
violation of the KFCA and wait for the AG to investigate and 
prosecute.22 This is perhaps the most significant difference 
between the KFCA and the FCA. The absence of qui tam 
removes the chief incentive for whistle-blowing and places the 
onus of enforcement upon the state – an arrangement which, 
in light of Kansas’ current budgetary problems, seems less 
than optimal.

Although the KFCA does not encourage whistle-blowers, it 
does endeavor to protect them from liability for coming for-
ward, by providing a private cause of action for any employee 
who is retaliated against in any manner for actions that he or 
she, in good faith, undertakes to support an action under the 
KFCA.23 The remedy for such a suit includes all relief required 
to make the employee whole,24 which would presumably in-
clude attorney fees. 

These anti-retaliation provisions were not included in the 
precursor to the enrolled KFCA, House Bill 2943, but were 
recommended by the Judicial Council Advisory Commit-
tee.25 Committee members were concerned that the KFCA, 
because it lacked a qui tam provision, not only failed to en-
courage whistle-blowing, but also left whistle-blowers vulner-
able to retaliation.26 This concern, however, was tempered by 
the awareness that Kansas law already recognizes a claim for 
retaliatory discharge.27 Thus, this provision of the KFCA was 
derived from the corresponding provision of the FCA, 31 
U.S.C. § 3729(h), but the Legislature refrained from prescrib-
ing specific remedies.28 The KFCA incorporates the common 
law tort of wrongful discharge, and makes firing for reporting 
a KFCA violation an instance of “state public policy clearly 
declared by the Legislature” upon which a claim of wrongful 
discharge may be based.29

The anti-retaliation provisions of the KFCA do contain a 
puzzling limitation: the legislative history of the Act suggests 
that the drafters intended for an employee to be able to main-
tain an action for retaliatory discharge if fired for blowing the 
whistle on his or her employer,30 yet the KFCA expressly lim-
its such a remedy to those instances where the whistle blowing 
actions were undertaken “in good faith.”31 The “good faith” 
limitation is consistent with common law in Kansas, as our 
courts have held that the tort of retaliatory discharge is avail-
able only to those employees who acted in “good faith based 
on a concern regarding the wrongful activity reported rather 
than for a corrupt motive like malice, spite, jealousy, or per-
sonal gain.”32 

The question this provokes is simply, why? Suppose a viola-
tor’s disgruntled employee, motivated by a desire to harm his 
or her employer, reports a violation-in-fact of the KFCA to 
the AG’s office. If the report is accurate, the public fisc may be 
protected and the greater good served no matter the whistle-
blower’s subjective motivation. Indeed, it would hardly be a 
surprise to learn that many whistle-blowers are motivated, at 
some level, by a desire to harm the entity against whom they 
are informing. However, although “good faith” is an amor-
phous concept, it is at least commonly understood to be a 
state of mind mutually exclusive of an intent to injure.33 Not-
withstanding that the underlying goals of the KFCA would 
be served by granting this whistle-blower protection, the 
good faith requirement could well preclude his or her from 

maintaining a cause of action for wrongful retaliation. The 
Legislature missed the opportunity to shed the good faith re-
quirement and to further encourage free reporting of KFCA 
violations. 

IV. �Damages and Remedies Under the Kansas False 
Claims Act

The KFCA’s penalty provisions provide that a violator is lia-
ble for triple damages plus a civil penalty between $1,000 and 
$11,000 per violation.34 And, similar to the FCA’s fee-shifting 
provisions in favor of relators, a violator under the KFCA is 
liable for all attorney’s fees and costs the state incurs.35 The Act 
offers a relative safe harbor for violators who self-report within 
30 days of learning of a violation, and then cooperate fully in 
the subsequent investigation.36 

Under both the KFCA and FCA penalties can quickly sur-
pass actual damages, even when doubled or tripled. Especially 
in the health-care context, where a provider invoices the gov-
ernment far more frequently than, for instance, a seller of sup-
plies, penalties accrue with startling rapidity.37 

The KFCA aims to be at least partially self-funding, pro-
viding that 10 percent of any “recovery” is to be deposited 
in the “false claims litigation revolving fund”.38 That money 
can then be used to hire “necessary staff” and otherwise fund 
enforcement efforts, including the retainer of counsel out-
side the AG’s office.39 The AG is also authorized to hire other 
“necessary staff,” a phrase which is not defined by the Act or 
explicated by the legislative history, but which could include 
not only administrative personnel, but also lay investigators.40

V. �Grounds for Liability Under the Kansas False 
Claims Act

The business end of the KFCA closely mirrors that of the 
pre-Federal Enforcement and Recovery Act (FERA) FCA.41 
The following table provides a side-by-side comparison of the 
relevant provisions. All elements must be proven by a prepon-
derance of the evidence.42 Those areas in which the KFCA 
deviates from the FCA are bolded. 

(See chart, p. 26, for reference to notes 43 and 44.)

A. Common Elements: No Proof of Damage
The plain language of the FCA and the KFCA do not seem 

to require a showing of actual damage. Federal courts differ 
on the question – some have held the FCA requires damage,45 
while others have reasoned that because the FCA is intended 
to serve not just as a means of recouping damage caused by 
fraud, but as deterrent against further fraud, that purpose is 
best served “by [not] waiting until the public fisc is actually 
damaged. By attaching liability to the claim or demand for 
payment, the statute encourages contractors to ’turn square 
corners when they deal with the government.’”46 Obviously, 
without damages, the state’s recovery under the KFCA will be 
limited to penalties.

The purpose of the KFCA is similar to that of the FCA.47 

However, given the extremely broad scope of the KFCA, 
which extends to false claims presented not just to the state 
and its political subdivisions, but also to anyone who receives 
“funds” from the state, a threshold requirement of damage 
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would be appropriate.48 Furthermore, as a practical matter, 
damage is still likely to be key in many KFCA suits. The state’s 
recovery is still limited to a multiple of actual damages, and 
the penalty provisions that might otherwise make a KFCA 
suit worth pursuing can be abrogated by the defendant’s  
conduct.49 

B. Common Elements: Knowledge
There is no liability under the KFCA or the FCA unless an 

act is done “knowingly,” which requirement is met when a 
defendant (1) has actual knowledge, (2) is deliberately igno-
rant of it, or (3) acts in reckless disregard of truth or falsity.50 
Specific intent – purpose – to defraud is not required (except 
perhaps under (a)(3), see section VI, infra, discussing Allison 
Engine).51 The KFCA thus addresses a broad spectrum of 
intent. 

The “actual knowledge” standard addresses deliberate false-
hoods; however, because specific intent to defraud is not re-
quired (but see section VI, infra), a defendant need not ac-
tually intend to induce the government’s reliance upon the 
falsehood.52 All that is necessary is that the defendant actually 
know that he submitted a false claim.53

The purpose of the deliberate ignorance and reckless disre-
gard standards is to reach conduct that is more than merely 

negligent, but which does not quite rise to the level of a know-
ing falsehood: “ostrich-like” behavior or the “refusal to learn 
of information which an individual, in the exercise of prudent 
judgment, had reason to know.”54 The standard imposes an af-
firmative duty of care upon government contractors.55 Courts 
construing the FCA have agreed that mere negligence, or even 
gross negligence, is not sufficient to satisfy the requirement 
that an act be done “knowingly.”56 Rather, “[t]he severity of 
conduct required to constitute ’reckless disregard’ underscores 
that innocent mistakes, mere negligence, or even gross neg-
ligence (without more) are not actionable under the False 
Claims Act.”57 Said another way, deliberate ignorance and 
reckless disregard is “an aggravated form of gross negligence, 
or ’gross negligence-plus.’”58

The KFCA contains an oddity, however, that did not come 
from the FCA. It provides that “an innocent mistake” is a 
defense.59 This is odd because this proposition goes without 
saying – it is clear from the plain language of the KFCA that 
liability flows only from “knowing” acts, and even without 
the benefit of FCA jurisprudence, it is equally clear that an 
“innocent mistake” falls far short of “deliberate ignorance” or 
“reckless disregard.” And this gratuity may present a problem: 
the presumption in Kansas, as in most – if not all – other  

Federal FCA Kansas FCA
(a)(1)43 knowingly presents, or causes to be presented, to an officer or 

employee of the United States Government or a member of 
the Armed Forces of the United States a false or fraudulent 
claim for payment or approval;

(a)(1)44 knowingly presents, or causes to be presented, to an employee, 
officer, or agent of the state or political subdivision thereof or 
to any contractor, grantee or other recipient of state funds or 
funds of any political subdivision thereof, a false or fraudulent 
claim for payment or approval;

(a)(2) knowingly makes, uses, or causes to be made or used, a false 
record or statement to get a false or fraudulent claim paid or 
approved by the Government;

(a)(2) knowingly makes, uses, or causes to be made or used, a false 
record or statement to get a false or fraudulent claim paid or ap-
proved;

(a)(7) knowingly makes, uses, or causes to be made or used, a false 
record or statement to conceal, avoid, or decrease an obliga-
tion to pay or transmit money or property to the Govern-
ment;

(a)(3) defrauds the state or any political subdivision thereof by get-
ting a false claim allowed or paid or by knowingly making, using, 
or causing to be made or used, a false record or statement to con-
ceal, avoid, or decrease an obligation to pay or transmit money or 
property to the state or to any political subdivision thereof.

(a)(4) has possession, custody, or control of property or money used, 
or to be used, by the Government and, intending to defraud 
the Government or willfully to conceal the property, delivers, 
or causes to be delivered, less property than the amount for 
which the person receives a certificate or receipt;

(a)(4) has possession, custody, or control of public money or property 
used, or to be used, by the state or any political subdivision 
thereof and knowingly delivers or causes to be delivered less 
property or money than the amount for which the person re-
ceives a certificate or receipt;

(a)(5) authorized to make or deliver a document certifying receipt 
of property used, or to be used, by the Government and, 
intending to defraud the Government, makes or delivers the 
receipt without completely knowing that the information on 
the receipt is true;

(a)(5) is authorized to make or deliver a document certifying receipt of 
property used or to be used by the state or any political subdivi-
sion thereof and knowingly makes or delivers a receipt that 
falsely represents the property received.

(a)(6) knowingly buys, or receives as a pledge of an obligation or 
debt, public property from an officer or employee of the 
Government, or a member of the Armed Forces, who lawfully 
may not sell or pledge the property; or

(a)(6) knowingly buys, or receives as a pledge of an obligation or debt, 
public property from any person who lawfully may not sell or 
pledge the property; or

(a)(7) is a beneficiary of an inadvertent submission of a false claim to 
any employee, officer, or agent of the state or political subdivision 
thereof, or to any contractor, grantee, or other recipient of state 
funds or funds of any political subdivision thereof, who subse-
quently discovers the falsity of the claim and fails to disclose the 
false claim and make satisfactory arrangements for repayment to 
the state or affected political subdivision thereof within a reason-
able time after discovery of the false claim.

(a)(3) conspires to defraud the Government by getting a false or 
fraudulent claim allowed or paid.

(a)(8) conspires to commit any violation set forth in paragraphs 1 
through 7, above.
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jurisdictions, is that the Legislature does not intend to include 
meaningless surplusage in a statute.60 Kansas courts may be 
pressed to reconcile the “innocent mistake” defense with the 
statutory definition of “knowing,” a labor the Legislature 
could have avoided by simply omitting the former. Hopefully, 
courts will recognize that this is surplusage, and does not loos-
en the intent requirement of the KFCA so that negligence, or 
even gross negligence, will suffice. 61 

C. Common Elements: A Claim
With the exception of subsection (a)(3),62 the “reverse false 

claims” provision, the KFCA applies only to “claims.”63 A 
“claim” is 

[A]ny request or demand ... for money, property or 
services made to any employee, officer or agent of the 
state or any political subdivision thereof or made to any 
contractor, grantee or other recipient if the state or any 
political subdivision thereof provides any portion of the 
money, property or services which is requested or de-
manded, or if the state will reimburse such contractor, 
grantee or other recipient for any portion of the money 
or property which is requested or demanded.64

This broad definition focuses on the source of funds: so long 
as the state or some political subdivision thereof provides the 
money, property, or services at issue, there is a claim.65 The 
KFCA’s definition of a “claim” is substantially similar to that 
of the FCA.66

D. �Common Elements: False or Fraudulent, and Does it 
Make a Difference?

Neither the KFCA nor the FCA define “false” or “fraud-
ulent.” Federal courts have variously defined “false,” as will 
be discussed, infra, but the Ninth Circuit may have done so 
most simply when it said that “false . . . ‘means a lie.’”67 This 
may not be entirely accurate, however, as it implies a level of 
intent beyond which the KFCA actually requires: a lie is gen-
erally interpreted as an intentional misrepresentation, while 
the KFCA imposes liability upon reckless misrepresentations, 
too.68 But it is pithy, easy to remember, and comes close. 

Federal courts generally treat false and fraudulent as synon-
ymous.69 However, “fraudulent” reaches defendants who have 
defrauded the Government, but not necessarily made a false 
statement.70 Such cases involve schemes where the heart of the 
fraud is a deceptive omission, rather than an affirmative mis-
representation.71 If the sweeping and highly criticized implied 
certification doctrine gains acceptance, see infra, “fraudulent” 
may become superfluous.72 

It is clear that the knowledge requirement – “knowingly” 
– applies to the element of falsity.73 Thus, a defendant is not 
liable unless it actually knew a claim was false, acted with 
reckless disregard of that fact, or was deliberately ignorant of 
whether a claim was false. Math errors or other technical mis-
takes do not make a false claim.74 

As noted previously, it is an oversimplification to say that a 
false claim is simply a “lie.” Courts construing the FCA have 
identified subcategories of false claims: every false claim is ei-
ther “legally false” or “factually false.”75 Factual falsehood is 

(Continued on next page)
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straightforward: the defendant submits an “incorrect descrip-
tion of goods or services provided or a request for reimburse-
ment for goods or services never provided.”76 

Legal falsehood is easily explained, as well, but is somewhat 
more difficult to identify in practice. A defendant makes a 
legally false claim when it expressly or impliedly “certifies 
compliance with a statute[,] regulation” or a contractual pro-
vision “as a condition to government payment, yet knowingly 
fail[s] to comply” with it.77 “An expressly false claim is, as the 
term suggests, a claim that falsely certifies compliance with a  
particular statute, regulation, or contractual term, where 
compliance is a prerequisite to payment.”78 The government’s 
Standard Form 1443, which is sometimes used by a contractor 
of the United States to request payment, contains an express 
certification: “I certify that the above statement ... has been 
prepared from the books and records of the above-named 
contractor in accordance with the contract ... .”79

A defendant submits an impliedly false claim, conversely, 
when it requests payment pursuant to a contract or statute, 
but has not satisfied its terms.80 It is not necessary to expressly 
certify compliance – the act of requesting payment constitutes 
an “implied certification” of compliance. When government 
procurement contracts are hundreds of pages long, incorpo-
rating supporting process documentation of equal or greater 
length, instances of such noncompliance are not uncommon. 
The sweep of the implied certification doctrine is broad, to 
put it mildly.81

Two additional requirements mitigate the scope of the 
FCA. First, courts have held that a false statement must be 
“material” to the government’s decision to pay.82 Second, 
particularly where regulatory non-compliance is an issue, 
compliance must be a precondition of payment, rather than 
merely a condition of participation in a particular government 
program.83 These requirements apply to any “false certifica-
tion” claim – either express or implied; however, their effects 
are a critical limitation upon the implied false certification  
doctrine.84 The materiality and precondition to payment re-
quirements prevent every breach of contract or instance of 
regulatory noncompliance from becoming a predicate for a 
suit.85 As courts have noted, the FCA is not for policing con-
tractual compliance.86 Mere breach of contract, without more, 
should not activate the punitive remedies of the FCA or the 
KFCA.87

Courts have construed “material” to mean different things, 
and the circuits were split on what test to use. Some adopted a 
plaintiff-friendly, “natural tendency” test, under which a false 
statement was “material” if it had “a natural tendency to influ-
ence, or was capable of influencing, the decision of the deci-
sionmaking body to which it was addressed.”88 Other courts 
utilized an “outcome” test, which seemed to apply straightfor-
ward principles of “but-for” causation: Would the government 
have paid the claim had it known of the noncompliance?89 
Recent revisions to the FCA90 have codified the materiality re-
quirement and expressly adopted the natural tendencies test; 
however, the KFCA does not reflect these amendments, and 
Kansas courts remain free to adopt the version that best suits 
this state’s public policy. Given the comparatively broad scope 
of the KFCA (see VI, infra), the more restrictive “outcome” 
test seems to be the only reasonable choice. 

VI. Specific Bases of Liability

A. �K.S.A. 75-7503(a)(1)/31 U.S.C. 3729(a)(1) – Know-
ingly presents, or causes to be presented, to any 
employee, officer, or agent of the state or political 
subdivision thereof or to any contractor, grantee or 
other recipient of state funds or funds of any political 
subdivision thereof, a false or fraudulent claim for pay-
ment or approval.

Subsection (a)(1) of the FCA, which the KFCA closely cop-
ies, gets more mileage in the federal courts than any other 
section. The scenario it addresses – “anyone who ... presents, 
or causes to be presented ... a false or fraudulent claim for 
payment or approval” – is the archetype of government pro-
curement fraud, that of an unscrupulous contractor blithely 
requesting payment for goods or services that it never pro-
vided.91 “[C]auses to be presented” has been construed to 
reach subcontractors who submit false claims indirectly be-
cause their connection to the government is attenuated by 
one or more intermediaries.92 Thus, to establish liability under 
subsection (a)(1) of the FCA, the federal government must 
show that a defendant, with “knowledge” of every element, 
presented or caused a false claim to be presented to a member 
of the armed forces or an officer or employee of the federal 
government.93

The KFCA differs from the corresponding FCA provision 
in that it extends not only to false claims submitted to the 
state, but to (1) any “political subdivision thereof” or (2) to 
any contractor, grantee, or other recipient of state funds or the 
funds of any political subdivision thereof.94 A defendant may 
therefore be liable not only for submitting a false claim to the 
state of Kansas, but to also, for instance, the City of Wichita. 
The FCA contains no analog – if it did, the KFCA would be 
unnecessary, because Kansas and other “political subdivisions” 
would be within the FCA’s umbrella of protection. This pro-
vision, however, seems consistent with the KFCA’s purpose 
of deterring fraud against the government, by extending its 
deterrent effect to all instances where a defendant attempts to 
obtain taxpayer money through deceit. 

Another area where the KFCA differs significantly is the 
provision regarding claims “to any contractor, grantee, or 
other recipient of state funds or the funds of any political 
subdivision thereof.” This thought-provoking provision seems 
to extend liability to instances where a false claim has been 
directly or indirectly presented not to the state or any identifi-
able subdivision thereof, but to anyone to whom the state or a 
political subdivision thereof has given “funds,” be he or she a 
“contractor” (someone who, presumably, has received “funds” 
in return for services or materials) a “grantee” (someone to 
whom funds have simply been given), or “any other recipi-
ent.” How many businesses in Kansas receive such “funds”? 
Each of them, according to this provision, is poisonous fruit 
to anyone who recklessly or intentionally presents it with a 
false claim. The “parade of horribles” practically writes itself. 
Prosecutorial discretion, presumably, will prevent an $11,000 
penalty from being levied against the waiter who overcharges 
a table of construction workers building a municipal roadway, 
or other absurd scenarios. But the potential scope of liability 
gives one pause, to say the least.
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B. �K.S.A. 75-7503(a)(2)/31 U.S.C. 3729(a)(2) – Know-
ingly makes, uses, or causes to be made or used, a false 
record or statement to get a false or fraudulent claim 
paid or approved. 

Subsection (a)(2) of the KFCA and the FCA are identical. 
The chief difference between this subsection and (a)(1) is the 
requirement of a false record or statement, which may be satis-
fied by a document that contains false assertions misleading 
omissions.95 The false statement must be submitted “to get” a 
false statement paid or approved, as in the case, for instance, of 
an invoice that falsely represents work was performed when it 
was not.96 The Supreme Court has held that because “’[t]o get’ 
denotes purpose,” the false record or statement must be made 
for the purpose of obtaining payment or approval, that appears 
to be a more exacting intent requirement than “knowingly.”97 

C. �K.S.A. 75-7503(a)(3)/31 U.S.C. 3729(a)(3) – Defrauds 
the state or any political subdivision thereof by getting 
a false claim allowed or paid or by knowingly making, 
using, or causing to be made or used a false record or 
statement to conceal, avoid, or decrease an obligation 
to pay or transmit money or property to the state or 
any political subdivision thereof. 

Subsection (a)(3) addresses “reverse false claims”: situations 
where, rather than fraudulently inducing the government to 
pay a liability that it does not actually owe, the defendant de-
ceives the government regarding a liability or obligation that 
the defendant owes to the government.98 This provision typi-
cally comes into play in situations where a defendant uses a 
false statement or record to underpay some obligation, such as 
rent, postage, or oil royalties.99 

Courts are divided whether this section of the FCA also 
applies where a defendant uses a false record or statement to 
evade some other provision of the law.100 In one case, a defen-
dant whose incomplete records would have revealed a penalty-
incurring violation of the Clean Water Act was liable not only 
for that violation, but also for a “reverse false claim.”101

Nothing in the legislative history of the KFCA reveals 
whether the Legislature intended the statute to cover such “re-
verse false claims.” If applied without restriction, this interpre-
tation of the reverse false claims provision seems to create an 
additional penalty overlaid upon any crime or regulatory vio-
lation for which a defendant incurs a liability in the form of 
a fine, penalty, or forfeiture that he or she then tries to avoid 
through the use of a false statement.102 That such an applica-
tion might have a powerful deterrent and punitive effect seems 
undeniable, but it is equally undeniable that it could cause 
the KFCA’s triple damages and substantial penalty provisions 
to be brought to bear in unexpected ways against undeserv-
ing defendants whose transgressions are perhaps already suf-
ficiently addressed by the same fines and penalties they sought 
to avoid. It may be, as one district judge observed (and as the 
Court of Appeals for the Sixth Circuit eventually agreed), that 
“[s]o drastic an expansion in the scope of the False Claims Act 
... could not reasonably have been intended ... .”103 Kansas 
courts may find the line of reasoning employed by the Eighth 
Circuit persuasive, which held that a noncontractual liability 
was not the sort of “obligation” that the reverse false claims 
provision was intended to reach:

To recover under the False Claims Act. ... the United 
States must demonstrate that it was owed a specific, le-
gal obligation at the time that the alleged false record 
or statement was made, used, or caused to be made or 
used. The obligation cannot be merely a potential liabil-
ity: instead ... a defendant must have had a present duty 
to pay money or property that was created by a statute, 
regulation, contract, judgment, or acknowledgment 
of indebtedness. The duty, in other words, must have 
been an obligation in the nature of those that gave rise 
to actions of debt at common law for money or things 
owed. This interpretation of the term “obligation” is 
supported by the legislative history of the reverse false 
claims provision, which refers twice to “money owed,” 
... as the kind of duty that the reverse claims provision 
is designed to address. The deliberate use of the certain, 
indicative, past tense suggests that Congress intended 
the reverse false claims provision to apply only to exist-
ing legal duties to pay or deliver property. Had Con-
gress wished to cover attempts to avoid potential fines 
or sanctions it would have used language appropriate to 
that end.104

The KFCA’s reverse false claims provision also contains an 
addendum not present in the FCA – it prohibits “defraud[ing] 
the state ... by getting a false claim allowed or paid.”105 The pre-
FERA106 FCA contained similar language in subsection (a)(3), 
which imposed liability upon defendants who “conspire to 
defraud the government by getting a false or fraudulent claim 
allowed or paid.”107 Courts construing that language have held 
that to establish liability under this subsection, the govern-
ment must show the existence of a conspiracy with the purpose 
of getting a false or fraudulent claim allowed or paid.108 Thus, 
this provision may require a more specific intent than “know-
ingly.” The Supreme Court’s recent holding in Allison Engine 
that “to get” and “getting” denotes something akin to specific 
intent further supports this conclusion,109 as does the fact that 
the standard intent requirement of the KFCA – that the act 
be done “knowingly” – is omitted from the first clause of sub-
section (a)(3). It therefore appears that (a)(3) addresses both 
“reverse false claims” and serves as a generic catchall applying 
to any situation where a defendant has purposefully deceived 
the government into paying or allowing a false claim. 

D. �K.S.A. 75-7503(a)(4)/31 U.S.C. § 3729(a)(4) – Has 
possession, custody, or control of public money or 
property used or to be used by the state or any po-
litical subdivision thereof and knowingly delivers or 
causes to be delivered less property or money than the 
amount for which the person receives a certificate or 
receipt.

This subsection of the KFCA also closely mimics the cor-
responding subsection of the FCA, which was designed to ad-
dress instances where a defendant has temporary custody of 
government property and refuses to return it.110 Courts con-
struing the FCA provision have determined that the elements 
of liability include a showing that the defendant (1) intending 
to defraud the government or to willfully conceal the prop-
erty; (2) had possession, custody, or control of government 
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money or property; and (3) the defendant delivered less of the 
property than the amount for which he or she received a cer-
tificate or receipt from the government, created by the govern-
ment.111 The KFCA’s language is identical to that of the FCA’s 
(a)(4), except in its description of the intent requirement.

The KFCA improved upon its inspiration here. Where the 
pre-FERA112 FCA contained a confusing and mixed scienter 
requirement – both “willful” and “intending to defraud” – the 
KFCA simply requires the acts be done “knowingly.” The gov-
ernment must therefore to show that a defendant – recklessly, 
intentionally, or with willful ignorance – failed to deliver all 
of the government property for which he or she received a 
certificate or receipt.113

E. �K.S.A. 75-7503(a)(5)/31 U.S.C. § 3729(a)(5) – Is 
authorized to make or deliver a document certifying 
receipt of property used or to be used by the state or 
any political subdivision thereof and knowingly makes 
or delivers a receipt that falsely represents the property 
received.

Subsection (a)(5) of the KFCA substantially mirrors the cor-
responding section of the FCA. As with (a)(3) of the KFCA, 
however, the Kansas Legislature loosened the scienter require-
ment so that while the FCA requires the government to show 
intent to defraud, liability attaches under the KFCA so long 
as the defendant acted “knowingly.”114

There appears to be little or no law usefully construing the 
federal counterpart, but it was a part of the original version 
of the FCA written in 1863, and appears to have been in-
cluded to address Civil War-era concerns with government 
agents who falsely certified receipt of goods that were either 
never delivered or that did not meet the description certi-
fied.115 Subsection (a)(5) of the KFCA, therefore, requires the 
state to show that a defendant, authorized to certify receipt of 
property on behalf of the state or some political subdivision 
thereof, makes or delivers such a document that incorrectly 
describes the property received – either as the result of reck-
less disregard, deliberate ignorance, or actual knowledge of 
the falsity thereof.116

F. �K.S.A. 75-7503(a)(6)/31 U.S.C. § 3729(a)(6) – Know-
ingly buys or receives as a pledge of an obligation or 
debt, public property from any person who lawfully 
may not sell or pledge the property. 
Subsections (a)(6) of the pre-FERA FCA and the KFCA 

are identical, with one exception. Whereas the FCA imposes 
liability only when a defendant receives public property from 
a government employee or member of the armed forces, the 
KFCA applies when a defendant receives public property from 
anyone who is not authorized to pledge or sell it, regardless of 
affiliation.117 This subsection of the FCA was added to address 
concerns about soldiers selling government property.118

G. �K.S.A. 75-7503(a)(7) is a beneficiary of an inadvertent 
submission of a false claim to any employee, officer or 
agent of the state or political subdivision thereof, or 
to any contractor, grantee or other recipient of state 
funds or funds of any political subdivision thereof, 
who subsequently discovers the falsity of the claim and 
fails to disclose the false claim and make satisfactory 
arrangements for repayment to the state or affected 

political subdivision thereof within a reasonable time 
after discovery of the false claim. 

Subsection (a)(7) has no counterpart in the FCA, and the 
available legislative history is uninstructive. It appears to reach 
defendants who have benefited from an overpayment of gov-
ernment funds as the result of unintentional submission of a 
false claim. Elements of liability include that a defendant be a 
(1) beneficiary of an inadvertent submission of a false claim; 
(2) that such a false claim be inadvertently submitted to the 
state, some political subdivision thereof, or to any recipient of 
the funds of either; (3) said beneficiary discovers the claim to 
be false; (4) fails to disclose such knowledge; (5) fails to make 
satisfactory arrangement for repayment of the funds to their 
originator (unless the originator is the recipient of the funds, 
in which case the funds are apparently to be repaid to the 
state of political subdivision that first paid them); and (6) the 
beneficiary’s repayment arrangement must be made within a 
“reasonable time” after discovery of the false claim.

This section raises a number of questions. First, when does 
one become a beneficiary of a false claim? Second, when is 
the submission of a claim “inadvertent?” Third, what level of 
disclosure is required? Fourth, when is a repayment arrange-
ment satisfactory, and by whose satisfaction is such repayment 
arrangement evaluated – that of the court, the AG, the origi-
nator of the funds, or a “reasonable person?” Fifth, and finally, 
what is a reasonable time? 

The legislative history of the KFCA is silent on these mat-
ters.119 Some answers can be inferred. “Beneficiaries” to whom 

(Continued on next page)
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this subsection extends liability may include more than simply 
those who receive funds paid upon a false claim; otherwise, 
the legislature could merely have referred to “payees.” Because 
liability under (a)(7) does not depend upon the submission 
of the false claim, but rather on the knowing acceptance and 
detention of the wrongful benefits, construing “inadvertence” 
to comprehend all unintentional conduct does not seem out 
of the question. Answers to the other questions, however, are 
not so readily apparent.

H. �K.S.A. 75-7503(a)(8) – Conspires to commit any vio-
lation set forth in paragraphs (1) through (7) above.

Subsection (a)(8) of the KFCA attaches liability to any con-
spiracy to commit any of the seven categories of actions that 
the KFCA prohibits.120 This provision is fairly straightfor-
ward, but raises at least two questions.

First, what constitutes a conspiracy? Courts construing the 
anti-conspiracy provisions of the FCA have held that “general 
civil conspiracy principles apply.”121 Assuming Kansas courts 
apply the same principles to the KFCA, the state must show 
an unlawful objective to be accomplished, a “meeting of the 
minds” among the co-conspirators with respect to their un-
lawful objective, and an unlawful overt act in furtherance of 
that conspiracy.122 

Second, while the pre-FERA123 FCA addressed only con-
spiracies formed “to get” false claims allowed or paid, the 
broader anti-conspiracy provisions of the KFCA apply to 
subsections with a less exacting intent requirement – “know-
ingly” – that includes not just actual knowledge, but also un-
intended consequences, such as those acts achieved through 
deliberate ignorance and reckless disregard. The KFCA con-
sequently contains the potential to present courts with a dif-
ficult-to-answer question: how does one prove a conspiracy 
– an agreement – to produce an unintended result?124 Kansas 
courts and the courts of other jurisdictions have rejected, in 
other contexts, conspiracy-based liability for negligent wrong-
doing.125 Because the “reckless disregard” component of the 
KFCA’s requirement of knowledge presumably incorporates 
the “gross negligence-plus” standard developed by federal 
courts (a breed of carelessness even more bereft of anything 
resembling intent than regular negligence), it stands to reason 
that an (a)(8) conspiracy action will only lie for violations of 
the KFCA that are committed with actual knowledge.126

VII. Procedure
Procedurally, the KFCA and the pre-FERA FCA are materi-

ally identical in most respects.

A. Prospective Defendants
Any “person” can be a defendant under the KFCA, and 

“person” is defined as any natural person, corporation, firm, 
association, organization, partnership, business, or trust.127 

Although the FCA exempts certain classes of defendants,128 
the KFCA contains no such exceptions. Eleventh Amendment 
immunity for states, agency principles (e.g., to what extent is 
a corporate principal liable for the actions of its employee), 
and other independent doctrines, however, may mitigate and 
curtail the ostensible scope of the KFCA. 129 

Neither the FCA nor the KFCA extends to violations of 
the tax code.130 The purpose of this “Tax Bar,” as it has been 

called by federal courts, is to “reserve[] discretion to prosecute 
tax violations to the IRS and bar[] FCA actions based on tax 
violations.”131 

B. Statute of Limitations 
Under both the FCA and the KFCA, the statute of limi-

tations may be as much as 10 years, provided the 10 years 
does not run before the later of (1) six years from the date on 
which a violation of the KFCA occurred or (2) three years af-
ter the date when the material facts of the violation are known 
or reasonably should have been known by the official of the 
United States charged with responsibility to act in the circum-
stances.132 

C. Pleading Requirements
Every circuit that has considered the question has held that 

FCA claims must be plead with the same sort of particularity 
required for allegations of civil fraud.133 The same rule will 
likely apply under the KFCA, as the same policy consider-
ations that are served by requiring fraud to be plead with par-
ticularity also apply in the context of a KFCA suit: ensuring 
that defendants have adequate notice of the claim, protect-
ing against the economic and reputational harm that often 
attends a charge of fraud, and “prohibit[ing] plaintiff[s] from 
unilaterally imposing upon the court, the parties[,] and soci-
ety enormous social and economic costs absent some factual 
basis.”134 Generally speaking, the allegations must include the 
“who, what, when, where, and how” of the alleged false claim 
to satisfy the particularity requirement.135

D. Venue
The venue provisions of the KFCA and the FCA are identi-

cal: A suit may be brought in any jurisdiction in which any 
single defendant can be found, resides, transacts business, or 
in the jurisdiction where any violation occurred.136 

E. �Procedure: Discovery and the Joint Prosecution  
Privilege

Under the FCA, the defendant’s ability to obtain discovery 
from the government and/or a relator may be circumscribed 
by the “joint prosecution” or “joint investigative” privilege.137 
Communications between a relator and the government or 
between two relators made in the prosecution of an FCA suit, 
designed to further that effort, and not subject to a waiver, are 
privileged.138 Generally, this means the defendant cannot ob-
tain work product of the investigation, including notes from 
the government’s interviews with relators. 

Since the KFCA lacks a qui tam provision, the joint prosecu-
tion privilege is unlikely to find a home in Kansas. One of the 
key elements of the joint prosecution privilege is, of course, 
the existence of a joint prosecution or something like it, such 
as two parties acting in concert and sharing a commonality of 
interests in their mutual success.139 At most, a whistle-blower 
under the KFCA will be a plaintiff in his or her own wrongful 
discharge suit, not a joint plaintiff whose interests are aligned 
with those of the state in such a way as to support the asser-
tion of this privilege.140 After all, a whistle-blower can sue for 
retaliatory discharge under the KFCA regardless whether his 
or her report results in a prosecution under the KFCA.141 

The FCA contains some discovery-related provisions that 
address issues raised by qui tam relators, and so were not in-
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corporated in the KFCA.142 This is not the case with the feder-
al government’s power to issue civil investigative demands,143 
but the Kansas AG’s ability to issue inquisition subpoenas 
may be a suitable substitute.144

F. �Estoppel Effect of a Prior Criminal  
Conviction
Both the FCA and the KFCA explicitly provide that a 

defendant who has been convicted of fraud or making false 
statements – either after trial or upon a guilty or no contest 
plea – is estopped from denying the essential elements of the 
offense in any FCA action involving the same transaction as 
the criminal proceeding.145

G. �Settlement and Corporate Integrity  
Agreements

The FCA contains settlement-specific provisions; however, 
their presence is at least partially necessary because of the in-
volvement of qui tam relators.146 Because the KFCA does not 
allow qui tam actions, similar settlement-related language is 
unnecessary. But at least one practice that has developed in 
the federal arena may find a home in Kansas. As part of the 
terms of a settlement the federal government may require a 
defendant to execute a “corporate integrity agreement” (CIA), 
which is a contract designed to ensure that future violations 
of the FCA do not occur.147 A violation of a CIA may give rise 
to a suit for breach of contract, and, if the defendant falsely 
certifies compliance with the CIA, a separate suit under the 
FCA pursuant to the express and implied false certification 
doctrines, discussed supra.148 

VIII. Conclusion
Fraudsters raid this state’s treasuries, just as they do those 

of every other jurisdiction. The KFCA will be at least a par-

tial remedy for this problem. Further, by deriving it from 
the FCA, the Kansas Legislature has constructed the KFCA 
upon a solid foundation, and Kansas jurists may turn to more 
than a century of federal jurisprudence construing the FCA 
for guidance. Kansas attorneys should be proactive, however: 
The KFCA contains some twists that federal courts constru-
ing the FCA have never previously encountered. In particular, 
the extension of the KFCA’s protection to any individual or 
entity who receives public funds may create unexpected liabil-
ity. However, the omission of qui tam relators from the equa-
tion, with prosecutorial discretion vested solely in the office 
of the AG, will hopefully prevent undeserving offenders from 
becoming the focus of the KFCA’s punitive multiple damages 
and heavy fines. n
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